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William Powell alias Hin ſon Eſa: Plain 
tiffe; TheWarden and Fellows of All-ſoules 
Colledge in Oxford Defendams. 


In the (hancellors Court of the Univerſity of Oxtord 
in a pretended Cauſe of Dammage. 


His Suit is in the nature of an Action of the Cale at 
Il che Common Law, and the end or this Action 
is the lame with that of an Action on the caſe at 
Law, and that is to have a Repatation by way of 
dammage for a wrong ſuppoied to be done by 
the Detendants to the Plaintiffe. 
® The nou complained of in the preſent Caſe 
s a preterition made by the Defendants of the Plaintiffe, inthe te · 
newing of a Leaſe tor years of a Meſuage and Lands ini in the 
County of Oxon,which Leaſe, as the Plaintiffe pretend: the Defen- 
dants have to his dammage renewed unto George Herne, 
1. Where'n I do agree firſt that the Leaſe hath been ſo renewed 
by the Detendants to George: Herre. i 
2. I do admit that this renewing was to the Plaintiffes dammage. 
But as I ſhall repreſent the trutn of the Caſe to be ; I com eive 
this dammage ſo much complained of by this Action will fall out to 
be within the reaſon of thole Caſes of the Common Law, that being 
damnum Al jue imuria, there is no puniſhment of ſuch Acts by any 
re õpence to be given in way of damage by any action whatſoev ex. 
And therefore whereſoever a man hath li to do any 28 
which no Law of the Land forbids, no Action at Law lieth againſt 
him for the doing of ſuch an Act. | | | 
A Schoole-matter reaching Schoole in a Towne brought an Acti- 
on upon the Cale againſt another that afterwards {er up a Schoole in 
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it Hemy a. the ſame Town whereby thoſe Schollars that before gave him twen · 
Stat. in ac 


ty pence a quarter, now will give him but twelve pence a quarter, 
and this being d uu abſquemnwria,it was adjudged that the Acti- 
on will not lye. 

So in the Caſe of a new Mill, erected upon the ſame ſtreame, by a 
Lord of a Man or, to the pre judice of the Lord ef the next Man- 
nor, who hath an ancient Mill ſtanding upon the ſame ſtreame, 
whereby che ſute ty the old Mill is lefſered' and withdrawn, yet this 
AS lies not, For albeit it be a datnmayge to the Owner of the 
old Mill, yet it 18.4 %u im ria, there being no Law that makes fach - 
reſtraimit eicher in the one caſe or in the other. 

To apply this to the preſent Cate, rhere are three Catapetitors to 
the Belen ants for the renewing of the ſaid Leafe at What ly. 

1. The Plaintiffe as Executor to Sit Edward Powell. 

*. Me Se. 

3. Mr George Herne. 

The Colledge being the Defendants, are not only not prohibited, 
nor under any reſtraint for the — 7 it, but are rather enabled 
by che Statute of 18, Elix. che preſent Leale being run within three 
yeares of expiration, to renew this Leaſe to whom t ſe, 

So asttiis beinga power recommended to their own „ nod 
being by them executed according to their power to them given by 
that Law, 1egic execatio vo hiebet injnriam, and no man can be ſaidro 
do a wrong, qui jure ſr atitur. 

The Defendants are the mote to be juſtified herein, for that they 
did normeerely'as atract of power, nor inconfiderately renew it 
bur firſt calling in all parties, and ſuffeting them to interplead before 

them, and — examining their teaſons, unc & inde they did 
at length upon a full and deliberate confideration declare the right of 
tene wing this Leaſe to belong to George Herne, and accordingly re- 
newed it to him: wherein 1 conceive that both in Law and Equity 
they have done m Act that is moſt — — and ſuch as beſt ſuirs 
with the honour of their Colledge : andthis willthe better appeare 
by the Caſe it felfe as it ſtands in judgement upon the ſeries and 


courſe of the Leaſes themſelv es made by their Predeceſſors of this 


Land now in queſtion. 

Richard —— — yeare 1634, poſſeſt ofa Leaſe for years 
before that time by All ſeales Colledge, does inthe ſaid yeare 
1634. without 2 actuall ſurrender thereof, accept of anew 
Leaſe for yeares thereof from the ſaid Colledge. 7 

This hig acceptance of the ſaid new is in Law an abſolute 
futrender of that old Leaſe, albeir no actnall ſuender were by him 
made 


—— borne of che Ec (3 the nag let pr big (hen Warden 
| $ bf the ſaid Colledge to takt inthe nid o'd.Lealeis no 
kinderanceat alttÞ the operation of rhe ny elke in Luv. 

Then doth Richard Powell in the yeare 1638. tor 200. i cg him 
paid by daten affigne thi 1 Leaſe into Be C hig ig a 
ee e 
Aſter this Nrhurd Powel Hav ing (11 iS hands t and ag Feale 
not actually ſurrendred,bur yet determined by ſuch ſurrerider in Lav 
(A ſupra) doth in the yeare 1639. tor 340 li, paid by George Herne a- 
mongſ other things grartthe ſaid old Leaſe, and the Lands thereby 
demiſed to the ſaid George Herne, who — redemiſed the ſaid 
Lands unto the ſaid Richard Powell at 40. i. rent per annum and Powell 
fill retained his on hands the laid vd Leaie. 

The ſaid Nic har Powailaltermards in the yeare 1641, repaires to 
the Colledge, and concealing from them his laid afignment to Bare- 
mam, and his laid grant to Herae, without the privity ot concurtents 
of the ſaid Ben an and Herne, by their joyning with him in their 
making of an actuall ſurtender of their, or either of their eſlates to 
the ſaid Colledge upon his giving in af che laid old Lese made 
in the yeare of our Lord, 1626, obtaines a new Leaſe from the ſaid 
Colledge to begin immediately, which he afterwards morrgaged 
to Sir Edward Powell. 

1. The Leaſe renewed in 1634, to Richard Powell, then being Te- 
nant in poſſeſſion, and which he atterwards aſſigned to Bateman, was 
the only good Leaſe in the Caſe, 

2. — Herne of an old Leaſe then pretended to be ive, 
is not good in regard the Leaſe intended was determined by Pow. /+ 
acceptance of a new Leaſe in 1634. | 

3. The Colledge new Leaſe to Kichard Powell inthe yeare 1644. 
vas void, for that the Leaſoto Ee was then in being for m:ny 
yeares then to come, and that Leaſe not then ſurrendred. 

4. Batemans Leaſe comming afterwards within three yeares of ex- 


piration,the Colledge fiad then power to ſet a Leaſe rowhom they 


And they afterwards making this Leaſe to George Herne, this is a 
uy execution of their power to them given by the Statute: ard al - 
it a dammage of the Plaintiffes expeRation to renew. yet no inju- 
ry at all to the Plainriffe for the reaſons before delivered- 
And ſo nocauſe of Action to the Plainriffe, 
As to the objection that Rich 15 | nſuch his renewing in 
1641. did pay to the Colledge 26. li. 13.8. 4. d. for a Fine. 
It isanſwered,if any ſuch money were by him paid for ſuch a void 
A 2 


Leaſe 


cannot at all be due to the. Plaintiffe 


Leaſethen to him 1 1d by him afterwards aſſigned to Sir EA. 
ward Powell this 26. li. N dammages fox the ſame, ii any 
dueto amy perſon, is due in equity to the Execurors of the ſaid &- 
chard Powell, who in his own wrong 1 — wich that money and 

k Ar — of Sir Edward Pe | 
Ui, who as to that payment was and is a meere fir o the Col- 
Lage nor doth the nom Plaintiffe by his Libell make any claimie 
rhereunto | 


26 Septem, 1656. Charles Holloway 
for the Defendants. 
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William Powell Eſquire, Vlaintiff. 
The Warden and Fellowes of All. ſoules Colledge 
in Oxon, Defendants,in the Chancellors Court 
of the Vniverſity of.0xox,in a Cauſe of damages. 


Here is no cauſe why the Haintiff ſhould recover dammages a- 
gainſt the Detendans, tot theſe reasons. p98 
1. There is neither Law nor equitz.to compell them to Leade theit 
land to any one; for it was law full for them to doe what they would 
with their own, obſerving this rule, fe aero tus u a non ledas, 
as here they did, for they did no hurt to Sir Edward P by mifing 
thels Leads to H . Sir Edward is they found bim. 
2 Heron wis firſt deceſved, and it was good iy ſon be ſhould be 


firſt repaired; Qi prior eft tempore potior eff jure. © 

3. But if the Colledge had made the laſt leale to Sir Edward Per- 
el;bad not Heron as equity to have ſued the Colledge for dam- 
mages, as Sir Edward Peweli Executors pretends to now ? certainly 
there bad been age ja, if any there was at all in either ſide to ſue 
the Colledge. 

4 All the pretence for the Plaintiff, is, becauſe his teſtator bought 
the lalt leaſe made in 1641. This in truth was no Leaſe, it being 
made void by AR of Parliament of 18. E/iz. in which every mans 
conſent was bad for him and bis heirs, that ſuch Leaſe ſhould be void 
becauſe the former was not within three yeers of expiration, which 
was unknown to the Colledge, but well known to Richard Powell the 
Leſſee, who wittingly deceived himſelfe, that he might con en Sir 
Edward Powel, the Plaintiffs teſtator, 

5. It the eaſe were of a body naturall, and that the PlaintiF or bis 
teſtator bad ſuſteined damage by it by an act done unawares (as here 
by making a void Leaſe ) yet ignorantia fatti excuſe, 

6. No crime can be imputed to a body politick aggregate, and this 
{ute is brought againſt a body politick, and the charge of this Libell 
is grounded upon a deceipt in making a Leaſe to a wrong man, which 
as is ſuppo ht to have been made to the Plaintiffs teſtatot. Now 
deceipt is a crime, anda body without a ſoule (although it de A 
ſomes ) cannot be guilty ofa crime, yy lo not be charged to pay dam» 

3 ages 


_ 


566K — — 
(6) 
iges, or any way puniſhable for « crime : And therefore if any ſute 
would have lien, it muſt have — — ſome naturall perſons of 
that zbut to: e them as a body politick, there is no colour. 
7. As for the fine paid to the Colledge for the void Leaſe, he paid ie 
of his owne z for ven decipitur que ſeit ſe decipi,he knew well 
he — —ů— and on ; — me 
it, As appears by hi ſpeedy putting to ſale to Sir Edward Peel. 
And it is cleer this Richard Powell (it he were living) could have no 
—— —— for if be ſhould, 
it givo countenanee to ſuch fraudulene es which the 
Law abborreth ; and by like reaſon this Richard Powe!'s Executor, 
nor any claiming from him can be in better ca(e to recover the fine 
back againe,then Richard Powell bimſelfe was; for tuulas derivat i va 
can be no better then prim;civas: 


Nevember 8. 1636. | 
T ym. T ourneur. 
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William Powell alias Hinſon Eſquire, Plaintiff, The Warden 
and Fellowes of At- Sexle: Colledge in Oxford, Defendants. 


in the Chancellors Court of the Waiverfity of Oxford, in a pretended 


Canfe of damage. 

1. J Conceive tibet the Leaſe being void by an AR of Parliament, 
no remedy lies againſt the C , becauſe the Act which 
makes it void, gives no remedy, it being lawyfull and valid before. 

2. Iconecive no remedy for this void Leaſe doth lie againſt the 
Colledge, becnſe in ſuch caſes no remedy was ever given, or dam- 
ages ever recovered, though many void leaſes have been made ſines 
the Stut. of 13. and 18, E. 

3. The Stat. of 18. Elis. reſolves the queſtion, for that Stat,makes 
void ull Bonds and Covenants entred into for ing good ſuch 
void leaſes. Now Bonds and Covenants cannot make the Leaſe va- 
lid that is void, but only give a fatisfaRion by way of damages; But 
by that Law ſuch ſecurities 2 found in ſatisfaction and damages, are 
made void; 4 fort/ors, an equity tmploid is void, for equitas ſequirny le- 


Oded in trurb, if an equity ſhould be good — — 
make fatisfaRion for the damages which ſach - ſhould i 
for want of an intreſt in law io the lands, then the Stat. ex eig muſt 
needs be evaded, and ecalefiaflicall corporations in ſuceeſſion depau- 
. — folely intended 4 be remedied by the law ) for 
de rec of damages. being egtioſt the corporation not againſt the 
tural! indeeidual perſons, that made that Leafe void, and received 
thebenefit of the Fine, then it doth clearly follow * 
re- 


ration in ſneceſſion-enjoies the land and the profits of it, yet 
moſt yeild-as much in dammages, what is this more in effect, but 
eeiving with one band, and paying with another ? And ſo the Col- 
tedge in ſucceffion is deteriormed in the matters provided againſt by 
the Parliament, 
Fraſftrapetis quod tatim reddere cogeris. 

5. Though the Colledge bavecollaterall — to ſave them harm - 
Jefſe ; for what by law ſhall be tecovered againſt them in ſuch a caſe, 
i bylaw nothing ceo be recovered againſt them {though de fats 
therebe e otit ) they ſhaltnever have any benefit of t heir 
-collarerall ſecurmy, fo the is the party politick againſt 
whom theſe damages muſt be effeRually recover'd,and for a voluntary 
re · imburlement, it is no argument one way ox other. 
6. For the Court where this controverſie is depending (viz. 
the 


8), 
the Univerſity Court of Oxfora, whicACoggt cannot have jurisdi- 
ction in this cauſe tor two rea(ons, ; 

1. Becauſe they have no juris diction but by aneĩent uſage or Let- 
ters Patents. By u ige they can have no jurisdiction in this Cauſe, 
becauſe the ground ot the queſtion or controvetſie is upon the Stat. 
of 13. 21d 18. El⁊. there being no lach calc that could come ia que- 
ſtion before thoſe Statutes. So not by ancient uſage, and then not by 
Letters Patents, for they have no jutisdiction granted by Letters Pa- 
tents herein ſince thole Statutes, 

Aad ſecondly, Becauſe the King cannot create a Court of equity by 
Charter;and there isno AR of Parliament that doth confirm their ju- 
risdiction berein, whether they will lay the foundation of their juris- 
di tion hereio,cither by ancient uſage ot Letters Patents, becauſe the 
Act of Parliament by which the jurisdiction of the Univerſity Courts 
of Oxford and Cambridge arc confirmed, and which doth confirme 
their jurisdictions formerly en joied by uſage or Letters Patents, is a 
Prior act, viz. (13 Eliz. to the Act of Parliament upon which this 
queſtion doth properly ariſe, viz, 18. Elix. 

7. Admit they have a jurisdiction of the cauſe, yet they mult judge 
ſecandum legem terre according to the Law of the Land, and not ac- 
cording to the civill Law not formerly uſed in England. 

1. Becauſe no part of the Civill Law is of force in England (not 
in the Eecleſiaſtical Courts of England) but what bath been anciently 
uled in Exgland,and is thereby become the Law of E»gland, and in 
truth ſo much of the civill Law as bath been ancicntly uled in Exg- 

land,is the common Law of Exg/and in thole caſes. 

2. Though the Univerſity Courts of Oxford and (ambridge do in 
formula juris, that is to lay, in the method of their procedings, ſeem ta- 
ther to follow the eccleſiaſtical Courts,then the common law- Courts 
& the advocats there are civilians, yet in truth they are no eceleſuſtical 
Courts, bat Courts of Law and equity mixt, eſtabliſhed by uſage, Let- 
ters Patents and Acts of Parliament, and their judgements and ſen- 
tences doe bind the perſon and goods to execution, and are as the 
Court of the Mai ſhes of ¶ ales that were mixt of la and equity, and 
ſo though they have a peculiar juriſdiction in reſpeR ot the place, yet 
in their jadgements and ſentences they mult judge ſecundum legens 
terra, as the ſuperior Courts of Law or equity would do in thuſc caſes. 

From all ich I conclude that the Univerlity Court of Oxford 


8 give damages againſt Al- Souls Colledge ia this 
caſe. 


November 10. 1656. 


George Starkey. | 


